
 
 
VIEWPOINT 
 
Today’s Fiduciary Climate for Non-Profits:  Ignorance or Indifference? 
 

What we can learn from the corporate environment…. 
If one has watched the energy that the DOL (department of labor) has 
put behind ERISA (employee retirement income security act) 
enforcement in the corporate sector since 2006, it is clear that the 
States’ Attorneys General are not far behind in doing the same in the 
non-profit sector.  Since the enactment of UPMIFA in that same year, 
we have seen an unprecedented level of global market instability and 
investment fraud scandals – this has provided an unsteady and 

mistrusting environment both for foundations and their potential donor market.  Donor contributions are 
becoming scarce and donors are becoming more thoughtful in their decisions of where to place their assets 
while market conditions are making it challenging for the fiduciaries to maintain the corpus of their 
endowments in tough market conditions.  The non-profits are under an extreme amount of external pressure to 
change their approach to overall fiduciary practices.   

In all of this, the curious part is why the non-profits have not changed their approach in an effort not just to 
ensure their fiduciary duties are being met, but to differentiate themselves within this climate.  Is it because of 
ignorance or indifference?  

What has changed in the non-profit world for fiduciaries? 

In 2006, UPMIFA (Uniform Prudent Management of Institutional Funds Act) was enacted and today has been 
adopted in some version by all US States – either as UPMIFA or a State version of such).  What was significant 
about UPMIFA over its predecessor UPIA (Uniform Prudent Investor Act, 1994) was the following: 

 Modernized spending and investment practices 

 Emphasized donor intent 

 Required monitoring of vendor arrangements and conflicts. 

This presented an overwhelming mandate for many non-profit executives in the field who do not (and would 
not) know how to effectively carry out these duties on their own. The non-profit world was faced with new 
demands to which they would be held accountable – maintaining a spending rate, evaluating vendors with 
plentiful and diversified reporting methods, and defining and documenting their critical processes in 
investment oversight – and it was clear that something would have to change to help these organizations were 
acting in conjunction with these new rules with which they were faced. 

Leaders of non-profits are driving change… 

In 2009, some of the most recognized non-profit organizations with some of the brightest minds became 
uncomfortable with what was looming in their regulatory environment.  In response, they initiated a movement 
to create an ISO based uniform fiduciary standard for endowments and foundations that, if followed, would not 
only allow them to ensure their fiduciary obligations were being met, but would lead them toward fiduciary best 
practices.  They knew that an ISO based approach was meaningful - it had global reach and would ensure 
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quality, safety and efficiency in a non-profit’s program just as it has done in the global manufacturing space.  
(ISO (International Organization for Standardization) is a network of the national standards institutes of 157 
countries.  Participation in ISO programs has been entirely voluntary).  Spearheaded by The Investment 
Fiduciary Leadership Council (IFLC), an organization of leaders dedicated to the pursuit of excellence in 
fiduciary standards, the task force for the Uniform Fiduciary Standard for non-profits was created, chartered 
with creating a relevant standard for their sector that would align a non-profit’s fiduciary governance, 
administration, investments and controls with the requirements of UPMIFA (uniform prudent investment 
management act) and UPIA (uniform prudent investor act).  

Now non-profit fiduciaries now had a training program and a roadmap for fiduciary best practices – the ability 
to assess and improve their stewardship capabilities against such – building donor confidence, great 
preparation for an audit, and credible defense against any legal action – the list goes on!  Non-profits are now 
armed to be able to seize the window of opportunity for the non-profit sector to be pro-active in their approach 
to fiduciary self-management and in doing so, avoid regulation.    So why is it that to date, there has been scare 
activity and follow through by non-profits on this important work? 

Today’s Fiduciary Climate for Non-Profits:  Is it ignorance or indifference?  There is a great deal of effort being 
exercised by several non-profit leaders to answer the first question; the challenge will be finding the catalyst for 
the second – before the States’ Attorneys General creates it…. 

Are States Attorneys Generals on the move? 

There is evidence that State AGs are beginning take action against foundations that are not adhering to this 
new fiduciary standard.  The pressure has increased greatly on foundation executive teams who have never 
before faced this type of scrutiny. States demonstrating the greatest activity are:   

 Pennsylvania 
 Michigan 
 California 
 Texas 
 New Hampshire 
 Missouri 
 Connecticut 
 New York 

Recent litigation of non-profits for failing to uphold their fiduciary responsibilities can be reviewed on the IFLC 
website (www.iflcouncil.org). The positive outcome through the process of and on the other side of the litigation 
for each of these organizations and their constituents has been significant……because the bar of fiduciary 
practices has been raised.  In many cases, breach of fiduciary duty was not intended, but due to a lack of 
knowledge or education. 

Moving from ignorance and indifference toward awareness and action….. 

To date, there have been very few fiduciary assessments conducted against the Standard by non-profits.  Late 
in 2012, The Investment Fiduciary Leadership Council formed an Advisory Board to help educate and move the 
non-profit industry toward proactive assessment of their fiduciary practices.   

Current and future cases of litigation, it seems, will be the necessary catalyst for non-profits to take action.  For 
the few who are interested in demonstrating leadership in the movement toward fiduciary best practices, visit 
the IFLC website to prepare your organization. 
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